ATARI,  INC.  , 

a  Delaware  corporation,  and 

midway  MFG.  CO., 

an  Illinois  corporation, 

.  ) 

Plaintiffs,  ) 

vs.  > 

NORTH  AMERICAN  PHILIPS  ! 

CONSUMER  ELECTRONICS  CORP.,  ) 

a  Tennessee  corporation,  and  j 

PARK  TELEVISION  d/b/a  J 

centerAGNAV°X  H°ME  entertainment  ) 

'  •  ) 
an  Illinois  partnership,  and 
ED  AVERETT, 

an  individual. 

Defendants . 


) 

) 

) 

) 

) 


JUft  x 


Hvc* 


) 

) 

) 

) 

) 


Civil  Action  No.  81  C  6< 

* 

The  Honorable  } 

George  N.  Leightoh^ 

■ID 

■  n 

JURY  DEMANDED 


and  COUNTRPPTvrf, 

Defendant  ED  AVERETT  (hereinafter  "Averett")  f 

his  answer  to  the  Amended  Complaint  herein  an 

.  . .  '  alleges  the 

following,  each  paragraph  of  the  Amended  Cotlp  , 

forth  preceding  the  answer  thereto  21119  Set 

1-  Amended  Complaint  m  ■ 

("ATARI"),  is  anb¥I^i^^L^-;jo^laintiff ,  ATArt 
place  of  business  in  Sunnyvale,  Ca??eWlth  its  prinm '  lN°  • 
leading  developer  and  manufacturer  ie°5nia-  ATArt  lpal 
personal  computers.  ATARI  owns  th  *  honie  video  ls  a 
copyrights  to  numerous  audiovisua^^^lusive  rightsSS  and 

g  th  0 


r  N 


personal  computer^s^fo^the^AC^AN  f°d  Video  and 

below.  the  PAC~MAN  video  game  described 

Answer.  Averett  admits  that  ATARI  is  a  Delaware 

corporation  with  its  principal  place  of  business  in  Sunnyvale, 

California,  and  that  ATARI  is  a  developer  and  manufacturer 

of  personal  computers  and  video  games  including  home  video 

games,  but  Averett  is  without  knowledge  of  the  remaining 

allegations  of  paragraph  1  of  the  Amended  Complaint  and, 
therefore,  denies  the  same. 

("MIDWAY")  2 is  an^Illinn?^13111-'  Plaintiff  MIDWAY  MFG.  CO 
Place  of  bueiness^t^an^S^S10?^ ^  ■  itS 
leading  developer  and  manufaStoS'of h"°1S'  MIDl®Y  is  a 
games.  MIDWAY  owns  exclu«*Hv»^f  f  coln-°Perated  video 

numerous  audiovisual  JorkS  Ind  ^f^  Under  ^P^ights  to 
States  copyright  and  Sadem“k  to -Sf  °f  the  Unit«d 

work  described  below.  th  PAC-MAN  audiovisual 

AVerett  admits  “at-  Plaintiff  „IDBM  is 
an  Illinois  corporation  with  its  principal  place  of  busin 

at  Franklin  Park,  Illinois,  and  that  MIDWAY  is  a  d  , 

and  manufacturer  of  coin-operated  video  games,  but  " 

is  without  knowledge  of  the  remaining  allegations  of 

2  °£  “  plaint  therefore,  denies  1  Para9r“Ph 

»hd 

its  principal  place  of  l  Ts"»«ssee  cor™  “  Electron! 

Sorth  American  o?  a  torto".^88  in  Kn°Kviurrati™  -  " 

"^Sr;heTfT“-“-aIeSl  ~ Va S? 

C-  M”Chkl"  iidehcng\2d|P  Sames , rSla ted 
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Answer. 


Averett  admits  that  North  American  or 
poration  related  to  it  has  manufactured  and  sold  home 
video  games  and  home  video  game  cartridges  including  the 
Odyssey  home  video  game  console  and  the  "K.C.  MUNCHKIN" 
home  video  game  cartridge  for  use  with  that  console,  but 
otherwise  denies  the  allegations  of  Paragraph  3  of  the 
Amended  Complaint. 


Home  Enter  tainmen^Uenter”^"  Park'*' )  ^fend^t.Park  Magnavox 
with  its  principal  nffino  ^  ^  s  an  Illlnois  corporation 

95th  Street"  Eie?green  pLk  T^aCe-°fabUSiness  at  3“4  West 

retailer  of  audio lltLV ■  Illlnois  6°642.  Park  is  a 

consoles  and  cartridges  including  the^C^  h°^ . video  W 
game.  uuing  tne  K.C.  Munchkin  video 

Answer.  Averett  is^without  knowledge  of  the 
matters  alleged  and  therefore  denies  -the  aliegations  of 
Paragraph  4  of  the  Amended  Complaint. 

defendant  Ed  AvS^l^f^Sglp^V  0n  information  and  belief 
in  Hixson,  Tennessee.  Averett  L  !  ^dividual  residing ' 

Shom^S“ 

rF- 

A^ett^s  iece”sd1Ld°Uld  *?^ican 

other  payments  from  NorthCAmtlnUeS  to  receive  rovslv' 
to  it  resulting  fmm  h  h^6flcan  °r  a  corporf « 
sales  of  K.C.  Munchki^  deVeloPment  of  and  the  nat  rSlated 

■nationwide 


5h2WS£.  Averett  admits  that  he 


— -  wia  L.  He  i  c: 

res iding  i„  Hutson.  Te„„essee  that  „  "  ^'Wua! 

*»  -e  deveiopmelt  of  ““  ^  »«•  hath 

Munchkin  and  other  home  video0”6  Viae°  ^  kno“n 
American  or  a  corporation  related  t  9ameS  '*  *>«» 
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received  royalties  or  other  payments  from  North  American  or 
corporation  related  to  it  resulting  from  sales  of  K.  c. 
Munchkin,  and  denies  the  remaining  allegations  of  Paragraph  5 
of  the  Amended  Complaint. 


Amended  rrJti  ^?ended  Complaint.  The  claims  in  this 
United  States31??  under  the  Copyright  Laws  of  the 

iSi6efss^d4d17i?*S1-cssi?SsTM^'  th\Lanham  Act  of 

Uniform  Deceptive  Trade'p’  §?051  —  -iec3 •  /  the  Illinois 
121-1/2  «inn  Practices  Act,  Ill .  Rev.  Stat .  Ch. 

f  ede-ra l ' I1  317 '  and.the  common  law.  This  Court  has 
and  1338?a?S??dnv13UriSdiCti0n  Pursuant  to  28  U.S.C  51331(a)(2) 
claims  under  28  uts  C^s/ms lsd^ctlon . over  the  state  law 
28  U.S.C.  551391(d)  aAdlinS  '  Y6™6  13  pr°per  under 

causes  of  IctioJ ‘aiieSed  g±Vi^  rise  to  the 

occurring,  in  the  this  DistrS.  occurred,  and  are 

•  Answer .  Averett  denies  u 

that  he  has  committed,  or 

is  fitting,  a„y  acts  giving  rise  to  the  causes  Qf 

alleged  a  the  tended  Complaint,  either  i„  this  district  or 

elsewhere,  and  neither  admits  nor  denies  the  remaining 
allegations  of  Paragraph  6  of 

,,  9  Ph  6  Of  the  Amended  Complaint,  which 

allegations  refer  to  the  ,pplicable  sta 

bases  of  the  Amended  Complaint,  Jurist  ■  ^ 

,  '  jurisdiction  of  thi  c- 

and  venue,  as  he  is  not  regained  to  either  ad  ■ 

such  allegations.  adltUt  °r  deny 


Namco  Limited,  .  Before  May  59 

originalUwork°of  ^  “KSIaS" 

-ble  17,  Unhef  JLS 
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Answer.  Averett  is 
allegations  of  Paragraph  7  of 
therefore,  denies  the  same. 


without  knowledge  of  the 
the  Amended  Complaint  and, 


"the  entire  ri^hT^fltr2512^-11^'  NamC°  Limitcd  assigned 

right  in  the  Snited  and,lnterest "  ^  statutory  copy- 

the  PUCK-MAN  audiovisual  TV t  Western  Hemisphere  for 

Copyrights",  dated  October  10  VsoVnd  ^  an  '^ssiHarnent  of 
Copyright  Offing  a  ^  /  1980  and  recorded  m  the 

this  Amended  Complaint  as  Exhibit' ^ignmsnt  ^taohod  to 

Answer.  Averett  is  without  knowledge  of  the 
allegations  in  Paragraph  8  of  the  Amended  Complaint  and, 
therefore,  denres  the  same,  except  that  he  admits  that  a 
document  titled  "Assignment  of  Copyrights”  which  purports  to 
he  srgned  by  Namco  Limited  and  hated  October  10,  19e0/  „as 
recorded  in  the  Copyright  Office. 

isluef Heg?sLr“  Spy^Shtf ^r»ing 

the  "Pac-Man  AudioviSf!!^.  =°Pyright^eg?“raJi|„  f 
November  13,  1980  a  „  work,  Reg.  No  PA  n atlon  for 
No.  PA  83-760  isT**  U  gY  °f  Certificate  of  *  ® 8  '  effective 

Exhibit  B.  ”  uhtachea  to  this  Amende!  Smpffi^fh" 

Ave“«  admits  that  the  . 
copyrights  has  issued  Certify  of  ^  ^  « 

hut  he  is  without  knowledge  of  any  other  ^  N°‘  PA  83-,68< 

the  document  which  purports  to  be  ^  C°ncerning 

°£  ■— » ■«—  -  the  Ami„::ivf  the  C6rti“«- 

-  he  is  Without  khowiedge  of  ,ny  o£  «  Exhibit  „ 

Paragraph  9  of  the  Amended  6  lining  al 

denies  the  same,  °"Mai»t 


same . 


'i  u 


Of  April  By  f.*  f  f  i-ri  ,.„ 

Apul  27,  1981,  MIDWAY  granted  Namco-Amer  a  ca ,  i 

exclusive  license  under  the  PAC-MAN  copyright  and  trmior,,-.^ 

lor  home  video  and  personal  computer  use.  By  agreement  „  i  ,t„ 

e  1 1  ect.ive  as  of  April  27,  1981  Namco-America ,  Inc.  grunted 

to  ATARI  the  exclusive  right  in  the  United  States  and  jtn 

territories  in  the  copyright  and  trademark  for  the  PAC-MAN 

audiovisual  work  for  home  vid^o  games  and  personal  computers 

including  exclusive  rights  under  Certificate  of  Registration 

No.  83-768.  An  agreement  transferring  to  ATARI  the  exclusive 

rights  under  copyright  and  trademark  in  the  PAC-MAN  audiovisual 

work  was  filed  with  the  Copyright  Office  for  recordation  on 

ovember  12,  1981.  A  copy  of  the  agreement  recording  the 

transfer  rights  to  Atari  in  the  Copyright  Office  is  attached 

to  this  Amended  Complaint  as  Exhibit  C. 

Answer .  Averett  admits  that  a  copy  of  a  document 
purporting  to  record  the  transfer  of  certain  rights  of 
Namco-America,  Inc.  to  plaintiff  ATARI  dated  April  27,  1981, 
is  attached  to  the  Amended  Complaint  as  Exhibit  C,  but  he  is 
thout  knowledge  of  the  remaining  allegations  of  Paragraph  10 
of  the  Amended  Complaint  and,  therefore,-  denies  the  same. 

right  under1;il^|§f|liH?iE|~:g;  PAC-Sn^3  the  elusive 

srat^Lrftrte?fit-Lfrs;r!E~- 

granted  to  ATARI  exclusive "  licen<^Xhlb^ t  B  Agreement  also 

PAC-MAN  for  use  on  or  n^h*0  ^ 

and  personal  computers .in  the  United with  home  video  games 

PAC°MAuen  thS  introduction  ATARI  'as 

Vlde°  game  thr°“9hout  the  Site! 

that  ATAR!  has 

advertisements  that  ATARI  wU1  i„troiJuce  .  ln 

"PAC-MAN"  home  video  game  cartridge  for  ri"9  3 

Computer  System  home  video  game  oonsoie  T  Wlth  ^  Vide° 
attached  to  the  Complaint  granted  to  B 

ri5ht“  “  pac-man  for  „Se  Ucense 
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United 


with  home  video  games  and  personal  computers  in  the 

States,  and  is  without  knowledge  of  the  remaining  allegations 

of  Paragraph  11  of  the  Amended  Complaint  and,  therefore, 
denies  the  same. 

Averett  h  *11' \  6 1  ComPlaint.  North  American  and 

visual  work  bv^Pni9^  ^  copyri^ht  in  the  PAC-MAN  audio 
ina  K  bY  reproducing ,  selling  and  otherwise  distribut- 

anl/of  a  L?KSvlng  unauthorized  copies  of 

wor^er^H^  SkST  PAC"“»  -^-isual 

Answer.  Averett  denies  the  allegations  of  Paragraph  l: 
of  the  Amended  Complaint. 

Averett  are  aidinc^and  North  American  and 

Munchkin  and  to  publj.cly  perform”’!'",,!0  didtrfb"te  K.C. 

sssjiS  ■  “ijsr saLr" ~rf : 

A^.  Averett  denies  the  allegations  of  Paragraph 
13  of  the  Amended  Complaint. 

expended  considsSSlfTfjsjgr^JJj'  *TARJ  and  MIDWAY  have 

e«essP;n??5P“l^„Vid??  »  «°hSee“  «  « -000 

over  one  ^d^"^ 

iSSSSE-  Averett  is  without  knowledge  of  th 

allegations  of  Paragraph  14  of  the  a  ^ 

f  14  ot  the  Amended  Connie- 

therefore,  denies  the  same.  ’  lnt  and»- 

15, 


identify  t^  the  °f  MIDWay, 

tKtSnIf°LtSTd”ith  So?h£S'=ti°nJl  SI6  ‘° 

work  have  acquired  feqiqn  features  ,,f[.the  mark  pro  ign 
midway.  q  «d  ->  secondary  meaniL“e  fdC-MAN  and 

9  ••«x=Utin9‘*““W?Ual 

em  With 
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Answer.  Averett  is  without  knowledge  of  the 
allegations  of  Paragraph  15  of  the  Amended  Complaint  and, 
therefore,  denies  the  same. 

16.  Amended  Complaint.  Defendants  have  simulated 
the  non-functional  design  features  of  PAC-MAN  in  K.C.  Munchkin, 
which  defendants  have  sold,  advertised,  and  offered  for 
sale. 


Answer .  Averett  denies  the  allegations  of  Paragraph 
16  of  the  Amended  Complaint. 

abetted  Defendants  have  aided  and 

and  ofLrl.  i  l  fnn?  Y  induced  others  to  sell,  advertise 
MAN  t-huQ  sale  K.C.  Munchkin  as  a  home  version  of  PAC- 
■  '  ;s  cpating  the  false  impression  that  K.C  Munchkin 

associated  wfthllSitiSr^Sf^d  ?  bY  ^ 
alleged  has  confSsed  Lais 

‘  AVeIett  denies  the  allegations  of  Paragraph 
17  of  the  Amended  Complaint. 

or  indirectly  ii^Svertisinq^dfst  IL*  A"erican  directly 
infringing  K.C.  Munchkin  hoL  Jideo  game”9  and  sellin9  its 
basis.  A  full  page  color  advertiser,,!9?  ,.  a  nationwide 

?98d'd-deno^ki" 

?■?  this  Amended  Complaint  as  E2£  j  l  ‘:; '"“t  is  attached 

^  “ =  •  "Ssl 

advertising  campaign  f/r  ! "«io„„ide  Si 

5S2!K-  Averett  admits  that  North  a 
corporation  reiated  to  North  American  ha  ““  °r  a 

and  sold  a  "K.c.  munchkin"  home  video  ZZ^^'  diSttibuted 
nationwide  basis,  that  a  color  advert i  ^  <W  a 

the  "K.c.  MUNCHKIN"  home  video  l3e,"ent  referring  ^ 

-e  November  l981  lssue  of  appear 

n,aga2ine,  that 


a 


to  the 


copy  of  a  portion  of  that  advertisement  is  attached 

Complaint  as  Exhibit  D,  and  that  arrangements  for  additional 

national  advertising  referring  to  the  "K.C.  MUNCHKIN"  home 

video  game  cartridge  had  been  made,  but  otherwise  denies  the 

* 

allegations  of  Paragraph  18  of  the  Amended  Complaint. 


__j,  Amended  Complaint  Averett  licensed,  assigi.^.„ 

the  i^0t^erWiSe  conveYed  the  rights  in  K.C.  Munchkin  with 
marVe+-  Sn  r,a^d  knowledge  that  North  American  would  advertise, 
NoSh  Am  distribute  K.  C.  Munchkin  for  retail  sale. 
p?ovidi^ard?S  a£d  Averett  have  provided  and  are  currently 
SenS?i?v  aid  o  ?rS-and  retail  dealers  with  the  instru- 
trSde  pSct?cesPanf Uo  Y  ?  Sngage  in  decePtive  and  unfair 
North  SScan?  AVerett  and 

and  contributed  to  such  deceptive  a^unf air  °au*ed’  enoouraged 
These  deceptive  and  unfair  unfair  trade  practices. 

off  the  K.L  Munchkin^ome  SdS  "aSfaTa  P^S 
causing  a  likelihood  of  confusion  or  nf  PA^_MAN  9ame'* 
to  the  source,  sponsorship,  approval  or ^aaad®rstandlng  as 
K.C.  Munchkin  home  video  game-causina  ftuflCatl°n  of 
or  of  misunderstanding  as  to  affUiSioW lkellhood  of  confusion 
association  with  or  certification  K  '■  connection  or 
engaging  in"  conduct  which  creates  ahiS^1^3 ;  and  otherwise 
or  of  misunderstanding.  m  addUion  ^  $°°d  °f  oonfusion 
retail  sale  of  the  K.C.  Munchkin  hom'  th.f  dlstribution  for 
and  is  currently  providing  distribiu-6  Vlde°  9ame  has  provided 
with  the  instrumentality  and  3  and  detail  dea  W  d  d 

PAC-MAN  copyright.  tY  and  °PP°rtunity  to  infringe 

Averett  denies  the  all6gatio 

19  of  the  Amended  Complaint.  nS  °f  Para9raph 

tributors,  or  dl^TT ~-~£2HlElaint .  North  a 
American,  have  and  are  current  ^rporation^el^11 ' S  dis~ 

SvItSSeSTIroS  SaCt0Mu°rth 

2iss  SiHfH'  •  i(th‘ 

nation  related  to  fbibit  E  £o«habt«bed  to  S? 
passed  K  c  Mn  ,,  ^  ^nd  its  d-i  o-t-  •  ,  =  ^  tais 

and  otherwise  unfair!  °ff  aS  the  PA^ma^3  have  oth  3  C°rP°- 
and  deceived  oons^S. C°”Pated  ''ide^S^T 

•  ha-  =o6«U5ea 


ir 


—  Averett  denies  the  allegations  of  Paragraph 

20  of  the  Amended  Complaint. 

OT-  l1:  North  American's  direct 

indirect  infringement  of  the  PAC-MAN  copyright,  its 

MAMUla^10n°f  the  nonfuncti°nal  design  features  of  the  PAC- 
and  ^udlo^lsual  work'  its  unfair  competition  and  its  unfair 

willfuieandVdeVhde  Practices  in  relation  thereto  have  been 

irrenarah^  dellberate  and  will  continue  to  plaintiffs' 
irreparable  harm  unless  enjoined  by  this  Court. 

Answer.  Averett  denies  the  allegations  of  Paragraph 

21  of  the  Amended  Complaint. 

developing^  and  '  f  aotivitf« 

Munchkin  constitutes  willfnV  a  ? °fborne  Vlde°  use  m  K.C. 
the  PAC-MAN  copyright  ujfair  cSmpetion?^6  lnfrin^ement  °f 

Answer.  Averett  denies  the  allegations  of  Paragraph 
22  of  the  Amended  Complaint. 

infringed  the  copfliaht-' C?nP^inn''  Defendant  Park  has 
selling  and  otherwise  distributing  thN  audlovisual  work  by 
video  game  and  by  perforSna  and  1  f  K:C*  Munchkin  home 
home  video  game.  pertormin9  and  displaying  the  K.C.  Munchkin 

Answer.  Averett  admits  that  the  defendant  Park 

as  performed  and  displayed  the  "K.C.  MUNCHKIN"  home  video 

game  cartridge  an  conjunction  with  the  Odyssey2  h 

game  console  and  has  sold  the  "K  c  mum  ^  VldS° 

K.C.  MUNCHKIN"  home  via 
game  cartridge,  but  Averett  denies  that  any  of 

have  infringed  the  copyright  and  otherwise  den^  ^ 
allegations  of  Paragraph  23  Qf  ^  -  the 

defendants^  tSff^fVSEElaint.  ATAri  *Xnt* 

rights  in  the  PAC-MAN  copyrfah^3  °f  ATAR^J  notified 
erem  alleged  and  of  theYfi^gaad  .  the 

thls  action!  10lations 


-10- 


Answer.  Averett  denies  that  any  notice  of  infrinqe, 
ment,  or  of  any  other  violations  alleged  in  the  Amended 
Complaint,  was  given  to  him  by  ATARI  prior  to  the  filing  of 
the  Amended  Complaint  and  otherwise  denies  the  allegations 
of  paragraph  24  of  the  Amended  Complaint. 


1  COUNT  ONE 

are  incorporate|S5F'reterence^nt ‘  Para^raPhs  1  through  24 

Answer.  Paragraphs  1  through  24  of  this  Answer 
are  incorporated  herein  by  reference. 

North  American , ^ark^dn^A lnpf  The  aforesaid  acts  of 

infringement  in  violation  df  17  v  C°Pyri^ht 

-l  /  u.b.c.  §§106  and  501. 

Averett  denies  the  allegations  of  Paragraoh 
26  of  the  Amended  Complaint. 


COUNT  TWO 


are  incorpo^teHT^lfgfifi^i'  Para9">Phs  1  through  24 

4^-  Paragraphs  1  through  24  of  th  ■ 
are  incorporated  by  reference.  13  Answer 


-11- 


Answer . 


Averett  denies  the  allegations  of 


Paragraph  28  of  the  Amended  Complaint. 


COUNT  THREE 

29 •  Amended  Complaint.  Paragraphs  1  through  24 
are  incorporated  by  reference. 

Answer .  Paragraphs  1  through  24  of  this  Answer 
are  incorporated  by  reference. 

_  A  30  •  Amended  Complaint.  The  aforesaid  acts  ■  of 
North  Amenoan,  Park,  and  Averett  constitute  deceptive  trade 

Traded63  ^  Vlolation  of  the  Illinois  Uniform  Deceptive 
Trade  Practices  Act,  Ill.  Rev.Stat.  Ch.  121-1/2,  §§311-317. 

Answer.  Averett  denies  the  allegations  of  Paragraph 
30  of  the  Amended  Complaint.  N 


COUNT  FOUR 

are  incorporated"' by  reterence!""'  Paragraphs  1  through  24 

Answer.  Paragraphs  1  through  24  of  this  Answer 
are  incorporated  by  reference. 

and  Averett^onsStutffmproDer^  af  N°rth  American  Pa  , 
Plaintiffs  in  violation  of  plaintiff  s' f?Jgh^mpatition  £fth 

»  ~  denies  the  allegati  ^  ^ 

32  of  the  Complaint.  nS  Paragraph 

naSlAmRMATJVE_OEPas£ 
iVer0tt  h“  “t  infringed  th 

Pp  POrtS  “  b'  a  by  Certificat  C°Pyri»‘  -hich 

"  °f  R^-«yon  N 


SECOND  APF I KMAT1V E  DE FENS E 

34.  Averett  has  not  committed  any  acts  in  connection 
with  the  manufacture,  advertising  or  sale  of  the  "K.C. 

N  home  video  game  cartridge  which  constitute  violations 
Section  43(a)  of  the  Lanham  Act,  15  U.S.C.  §1125(a). 

THIRD  AFFIRMATIVE  DEFENSE 

35.  Averett  has  not  committed  any  acts  in  connection 

with  the  manufacture,  advertising  or  sale  of  the  "K.C.  MUNCHKIN" 

home  Video  game  cartridge  which  are  proscribed  by  the  IUi„ois 

uniform  Deceptive  Trade  Practices.  Act,  Ill.Rev.stat.  ch  12x_ 

1/2,  §§311-317. 


fourth  affirmative  DEFENSE. 

36.  Averett  has  not  committed  any  acts  in 
with  the  manufacture,  advertising  or  safe  of  the  "K  eCti°n 

home  video  game  cartridge  which  constitut  ■  «™CHK1N" 

unfair  competition  with  plaintiffs  i„  "  '  1"Pr°Per  and 
Plaintiffs'  rights  at  common  law.  V1°latl°"  °f  any  of 

counterclaim 
By  way  of  counterclaim 

States  code  SS101  etse^,  Title  2g  ^  ^  X7,  Un 

"“"(a)  ^  “33^,  the  Lanham  ['  ^  ^  ^de 

U-B.C.  §1051  et  '  Ct  of  1946  as  ar 

fH.  Rev.  sta  tended,  l5 

‘  Ch-  l2l-1/2  15 

and 

-13- 


Title 


defendant  Averett 


28,  United  States  Code  §§2201  et 
alleges  that  this  Court  has  jurisdiction  over  the  subject 
matter  of  and  the  parties  to  this  counterclaim,  and  that 
there  is  an  actual  controversy  as  appears  from  the  Amended 
Complaint  in  this  action  and  from  the  foregoing  Answer, 
between  the  plaintiffs  and  the  defendant  Averett  with 
respect  to  (a)  the  validity  and  enforceability  of  plaintiffs' 
alleged  copyright  (b)  the  alleged  infringement  by  Averett  of 
said  copyright,  (c)  the  alleged  acts  of  false  representation 
Y  erett,  (d)  the  alleged  acts  of  deceptive  trade  practices 

by  Averett,  and  (e)  the  alleged  acts  of  common  law  unfair 
competition  by  Averett.  ^ 

K1  2',  The  aUe5ed  .is  invalid  and  unenforce_ 

•  le  as  asserted  against  the  defendant  Averett. 

3-  Averett  has  not  inf ringed'  plaintiff s ■  al, 

copyright.  alleged 

4-  has  “*  any  act  constit  . 

>resentation.  ituting 


a  false  representation. 
a  d  .  ^  haS  committed  any 

a  deceptive  trade  practice. 

6-  AVSrett  has  not  coinmitte(n  * 

law  unfair  competition.  ^  aCt 


constituting 


of  common 


1 ■  Averett  has  been  a 

“4 S”tli0n  °f  .ileged  ^  Hai«if  fs  , 

iherr  assertion  that  Av„rett  h„  “  tIUs 

ha"  =»”-itted  acts  ^ 

S  °f  false 
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represents,  by  their  assertion  that  Averett  has  =„™ittod 

acts  alleged  to  constitute  deceptive  trade  practices,  and  by 

their  assertion  that  Averett  has  committed  acts  of  common 

law  unfair  competition,  and  such  assertions  have  been  willful 

and  wrongful  and  without  any  just  cause  either  in  fact  or  in 
law. 

WHEREFORE,  defendant  Averett  demands  judgment: 

1‘  That  Plaintiffs'  copyright  Registration' No. 

^  83-768  is  invalid,  unenforceable  and  not  infringed  by  any 
act  of  the  defendant  Averett; 

a  £alse  2'  Th3t  &Verett  haS  “fitted  any  act  constitut 
‘  violation  of  Section  43,.,  of  the 

Lanham  Act,  15  u.s.c.  Sl125(a).  -  . 

3-  That  Averett  has  not  committed  any  act 

:;;:titUtin9  ^  “ade  practice  in  violation  Qf  ^ 

ois  uniform  Deceptive  Trade  Practices  Act  m  R 
Ch.  121-1/2,  §§311-317;  ■  '  111  •  Rev.  Stat . 

4-  TW  has  -t  committed  anv 

common  law  unfair  competition;  3Ct  °f 

5-  That  plaintiffs  are  nob 

t0li6f  PC7d  £”  *»  -v—  =omPiaLnt;tled  "  a"y 

That  plaintiffs*  A 

herei"  be  „ith  C°"Plai«  a9ainst 

°  ln9  attorney  faea  “——t. 


to  Averett; 


b6  Paid  by  th< 
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CERTIFICATE  OF  SERVICE 


It  is  hereby  certified  that  a  copy  of  the  fore¬ 
going  ANSWER  OF  ED  AVERETT  TO „ THE  AMENDED  COMPLAINT,  AND 

UNTERCLAIM,  was  served  upon  the  attorneys  for  the  plaintiffs 

Y  mailing  copies  first  class  postage  prepaid  to  them  at  the 
following  addresses: 


Daniel  W.  Vittum,  Jr. 
Robert  G.  Krupka 
David  E.  Springer 
Martin  L.  Lagod 


KIRKLAND  &  ELLIS 

200  East  Randolph  Drive 

Chicago,  Illinois  60601 

and  N 

Eric  C.  Cohen 
A. ^Sidney  Katz 
Donald  L.  Welsh 


all  this 


FITCH,  EVEN,  TAB IN 
FLANNERY  &  WELSH* 

Suite  900 

135  South  LaSalle  Street 
Chicago,  Illinois  60603 

day  of  June,  1982. 


